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In discussions between the Australian MinIster for Communications and tile
Arts. the Hon Michael Lee MP, and the US delegation at the Seoul APEC
Minlstenal MeetIng In June 1995, the Deputy Secretary of the US Department
of Commerce, Mr Barram, InVited Australia to submit comments on

1) the Notice of Proposed Rulemaking currently under conSIderation by the
US FCC concerning market entry and regulation of foreIgn-affiliated
entitles: and

2) the FCC's current requIrement for a demonstration of eqUivalent resale
market opportunities in the home markets of foreign service providers
wishing to supply services to the US over resold interconnected private
lines

The Australian Department of Communications and the Arts (DOCA) submits
the following comments

FCC Notice of Proposed Rulemaking

1, DOCA supports the FCC's baSIC goals as set out in paragraph 26 of the
Notice

1) To promote effective competition In the global market for
commUnicatIons services;

2) To prevent antlcompetitlve conduct in the prOVISion of International
services or facilities; and

3~ - To encourali rlrTI~n ~YIYrnmYn\iIi iiin lnilr iimm~n1il'lin~
2. However. DOCA is concerned that reqUIring a demonstration of

eqUIvalent or effective market access to obtain US telecommunications
market entry would fall to achieve the FCC's first and third goals
encouraging competition and Iiberallsatlon of other markets
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3. First, it would fall to encourage foreign governments to open their
markets because an eqUivalent market access hurdle falls to take into
account the different paths taken towards liheralisallon and the
likelIhood that fiberafisat,on will occur progressively, as has been the
experrence In both the US and Australia



4 For example :he US has a partly Ilberailsed telecommunIcations
regulatory regime In place reflecting Its own particular market and
government/regulatory factors The US retains some local monopolies,
restricts foreign ownership of radio licences, restricts the scope of
communications businesses (Ie telecommunications carners providing
cable TV) and Includes onerous regulatory processes which are
effective market access barriers - such as the FCC resale market
eqUivalence reqUirement As priontl8s and Clrcumslances vary from
country to country, so too will the regulatory approaches adopted to
achieve Ilberalisation

5. The proposed effective market access barner does not mesh well WIth
our experIence that many governments Itberalise their
telecommunications markets in e progressive and measured fashion
To access the US markel, foreign governments would need to
accelerate [,berallsation to equate with US arrangements, which have
evolved over more than 20 years. or even make the transition In a Single
step. In our view thiS would set the hurdle too high to provide
encouragement to liberallse Foreign governments who commenced
transitional market Ilberalisation, such as allOWing service provider
competition or increased foreign Investment, but strll do not satisfy the
proposed effective market access test, would receive no comparable
market entry opportunities In the US

6. Second, as the polley IS unlikely to encourage liberahsatlon, competition
In the glObal market for telecommunications would be restricted. Some
market players outside the US would be denied access to one of the
world's largest and most sophIsticated markets ThiS could reduce the
number of effective global competitors - perhaps encouraging the
development of 3-5 dominant global players.

7. DOCA considers that AT&T's proposed "comparable market access"
standard would be counterproductive and is undeSirable. The two year
period may be too short to allow fleXibility for governments to liberahse
in a measured and progressive way

6, Furthermore, the range of market access conditions which AT&T wishes
to impose where a foreign carrier can discrIminate against a US-based
car~er appear to be excessive and out of proportion to the potential
harm that could be done to a US camer

• The harm caused by the "abrlrty to diSCriminate" IS only a POSSibIlity
- a potential to do harm where the diSCrimination IS antl­
competitive To deny market access when discrimination does not
occur would achieve no competitIon benefits for
telecommunications users. Australia's regLllatory regime deals
With the potential for unfair market practices such as discriminatory
treatment by prOViding overSight powers to the Independent
regulatory authority (AUSTEL) to Intervene if such diSCrimination is
shown to be against the public interest To date thiS has not
occurred.
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9 In paragraph 40 of the Notice, the FCC proposes that one of the criteria
used to determine effective market access would be the availability of
published, non-discriminatory charges, terms and conditIons for
Interconnecllon to foreign camers' facilities for termination and
orrgln::ltion of international services

10 On thE=! qlJp.litlon (1f intp.((1Atl(1MJI $p.rVI\.p.~, AlJ~tr.::llla h.::ts proposed at the
WTO Negotiating Group on Basic Telecommunications (NGBT) that
trade In tel mirlallUrl S~r VIC~S be subject to General Agreement on Trade
In Scrviccs disciplines Including transporcncy and non-dlscrrmlnatlon
But such an approach would only apply to government "measures" as
defined by the GATS and perhaps to the ~ctions of monopoly or
exclusive service providers under Article VIII of the GATS Whllp.
published accounting rates are not a requirement under Australian
telecommunications law, AUSTEL has recGntly proposed (l"lat camers
be required to make their accounting rate informallon publicly available
The Government IS considering this matter further

11. OOCA agrees with the FCC's statement in paragraph 42 of the Notice
that it does not consider it necessary to adopt AT&'·s request for cost­
based accounting rates as a condition of foreign carner entry, This
issue could be expected to be resolved by competItion and market
access, but only If there are no government imposed measures such as
parallel accounting rates, proportionate return or restrictions on the type
of service providers able to exchange Internat/onaltraffic (such as a
condition that they he Recognised Operating Agencies of the ITU).
Pending the development of global competition, Australia SLIPPOr1S

appropriate trcUl::illlonal measures to ensure that telec:ommunlcations
termination services are traded in a non-discriminatory and transparent
manner, The FCC could note tt"lat progress un a<.:<.:uuntlng rates could
be achIeved multi-laterally through the World Trode Org~nis()tlon

Negotiating Group on BaSIC Telecommunicaltons, and perhaps the ITU­
T Study Group 3

12, The FCC states in paragraph 45 of the Notice that once the proposed
effective market access element of the public interest analysis were
completed, other public interest factors would be assessed, DOCA is
cOACerned that the additional assessment IS so Wide-ranging in scope
that In practice it is likely to constitute a market access barner In Itself.
One of the proposed pubhc Interest factors is the status of the foreign
carrier as a government or non-government owned entity Australia's
Telstra Corporation, whIch IS 100 percent government-owned, is a fully
competitive ;]nd commercially-oflented enterprtse It is unclear tram the
Notice how the ownerstllp status of an oper alor such as Telstra would
Impact on the US public Interest
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13 Undl:H pal ayrc::lptl 77 u( the Notice, the FC:C: has invitp.d C':Clmmp.nl on
whether the equivalence requirement established by the International
Resale Order should conform with the proposed effective market access
standard

14 Australia permIts full and open compotltlon In the provIsion of
international resale In accordance with AUSTEL's International Service
Providers Class licence (ISPCL). and does not reqUIre a demonstration
of equivalent market access US firms already have International resale
0PP0r1unities In the Australian market which, under the International
Resale Order, are not available to Australian firms In the US

15. The development of international resale services IS Important for plaCing
downward nrA5511rA on Intp-rnallona! accounting rates. which are
frequently 4 to 10 times above cost. Even over routes with competition
at each emJ. acC;UurltlflY (GItes remain high RedUCing the cost of
Intern~tlonol telephony would provide benefits to consumers encourage
improved operator effiCiency and contribute to a reduction in nallonal
telecommunications trade outpayments.

16 Consequently, OOCA considers that as an important and distinct
segment of the telecommunications market, determination by the FCC of
eqUivalent International resale market opportunities should not be linked
to wider and largely unrelated market access opportunities In foreign
countries

17. DOCA also conSiders the existing FCC International resale eqUivalence
test may be counterproductive to encOLlragJOg competition The
requirement seems onerous in the light of the benefits at fostering
service prOVider competition between liberal countnes such as Australia
and the US, which both allow international simple resale. Restncting
resale opportunities between our two countries because of differences
in regLlI~tory approaches. such as domestic interconnection
arrangements - will produce no economiC and consumer benefits.

18 The Australian Government is currently reviewing arrangements
ap~lying to the telecommunlcations sector. including access and
interconnection arrangements now applyIng to carners and service
prOViders, pending the transition to full and open competition In 1997.
Development of competition and regulatory pnnclples for Internationally
traded teler.ommIJnIr:atlons services can also be approprrately
progressed multilaterally in bodies such as the WTO NGBT, APEC, ITU
and the DECO

Telecommunications Industry Division
Department of Communications and the Arts
Canberra, Australia

21 July 1995
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